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L Introduction and Summary

There is broad consensus that Bell Atlantic — New York (“BA-NY™) has not yet
provided competitive carriers offering digital subscriber line (“DSL”) services the
requisite access to preordering, ordering and provisioning functions.! Although BA-NY
has made tremendous progress, and now appears committed to resolve outstanding issues
with respect to competitive DSL services, the Commission should deny BA-NY’s
application for in-region interLATA authority in New York until BA-NY has
demonstrated its compliance with its legal obligations set forth in Section 271 of the
Telecommunications Act of 1996.

IL. The Commission Should Deny BA-NY’s Application So That The New York

Public Service Commission DSL Collaborative Can Complete Its Work With
The Full Cooperation Of BA-NY.

After consistent refusals to Work cooperatively with competitive local exchange
carriers (“CLEC”) offering DSL services, in July 1999 BA-NY began to work with
CLECs in the New York Public Service Commission (“NYPSC”) “DSL Collaborative”
to resolve the remaining DSL issues.” In its Evaluation submitted to the Commission on
October 19, 1999, the NYPSC stated the following: “...through our DSL collaborative,
BA-NY is expected to improve its performance under newly implemented procedures.”

(NYPSC Evaluation, p.5) The NYPSC continues: “We are optimistic that the attention

! See Evaluation of the United States Department of Justice (“DOJ Evaluation™) at 23-28,
Comments of Eliot Spitzer, Attorney General of the State of New York (“NY AG Comments™) at 15-16.

See also Comments of Association for Local Telecommunication Services (“ALTS”) at 32-38, Comments
of Competitive Telecommunications Association (“CompTel”) at 22-26, Comments of @link Networks,
Inc. at 2-4, Comments of AT&T Corp. at 29-31, Comments of CoreComm Limited et al. at 5-12,
Comments of Covad Communications Company at 8-32, Comments of DSL.net, Inc. at 5-6, Comments of
e.Spire Communications, Inc. et al. at 14-15, Comments of Focal Communications of New York at 5-6,
Comments of Intermedia Communications, Inc. at 7-8, Comments of KMC Telecom, Inc. at 6-8,
Comments of MCI WorldCom, Inc. at 31-36, Comments of Network Access Solutions at 4-10, Comments
of NorthPoint Communications, Inc. at 3-17, Comments of Prism Communications at 20-21, Comments of
Rhythms NetConnections Inc. et al. at 7-21, Comments of Sprint Communications Company L.P. at 8-17.

? New York Case 97-C-0271.
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focused on xDSL provisioning [in the DSL Collaborative meetings] will resolve many of
the outstanding issues.” (NYPSC Evaluation, p. 94, emphasis added). Each of these
statements by the NYPSC indicates the expectation of BA-NY’s future compliance, and
further suggests that BA-NY has not yet miet its obligations with regard to competitive
DSL services. The expectation of future compliance is not evidence of current
compliance.

NorthPoint concurs with the recommendation of the Department of Justice
(“DOJ”) that the Commission should deny BA-NY’s application until the corrective
measures are fully implemented. The DOJ stated in relevant part:

There has also been great progress in opening the market to
competition through the use of unbundled network elements, but in this

area, a few significant problems remain. Bell Atlantic has not yet

demonstrated that it can adequately provide access to unbundled local

loops, either for traditional voice services or for digital subscriber line

(“DSL”) technology used to provide a variety of advanced

services....These remaining problems are few in number, but they will

impose a significant constraint on competition if they are not adequately
resolved.
There is reason to believe that these remaining problems can be

solved in a short time, and Bell Atlantic, commendably, appears to have

taken or committed to take action to do so. But Bell Atlantic filed this

application before those actions were completed and therefore before their

hoped-for success can be demonstrated....Bell Atlantic should be required

to remove the few but important obstacles to local competition that remain

in New York before it enters the long distance market.

DOJ Evaluation, pp. 2-3, emphasis added.
While the DOJ also suggested that the Commission could consider granting the

application, subject to clear post-271 conditions, as an alternative to denying the

application, the DOJ also warned that such an approach 1) would provide less incentive

¥
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than pre-271 regulatory mechanisms,’ 2) might not be supportable under the law,* 3)
might encourage other Bell Operating Companies (“BOCs”) to submit their Section 271
applications to the Commission based on promises of future compliance,’ and 4) would
require clear mechanisms to assess whether the BOC has complied with the conditions.®
NorthPoint believes that post-271 regulations would prove insufficient to adequately
motivate BA-NY to continue its progress in the NYPSC DSL Collaborative. BA-NY is
now cooperating with DSL CLECs because the DSL Collaborative was instituted as part
of the NYPSC Section 271 proceeding. To remove Section 271 authority as a motivation
for BA-NY’s cooperation at this time would likely diminish BA-NY’s incentive to work
cooperatively with DSL CLECs to resolve the few remaining issues. The DSL
Collaborative is making progress. The Commission should facilitate that progress by not
removing BA-NY’s incentive to receive in-region intetLATA authority.

Further, granting BA-NY authority prior to actual compliance with its Section 271
obligations would reward BA-NY for its long-standing refusal to implement the systems
and processes requested by DSL CLECs - until the issues were expressly identified by the
NYPSC in its §271 proceeding. BA-NY, and BA-NY alone, bears the responsibility for

not yet having complied with its §271 obligations.

3 DOJ Evaluation at 40.
S Id at43.
5 Id. at 40 (fn 107).

S Id at43.
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III.  Conclusion

While NorthPoint is eager for the Commission to reward BA-NY for successfully
opening the local markets to competition, BA-NY has not yet done so. BA-NY should be
required to first demonstrate its compliance with Section 271 before it receives in-region

interLATA authority.

Respectfully submitted,

Michael E. Olsen

Glenn A. Harris Larry A. Blosser, Esq.

NorthPoint Communications, Inc. Swidler Berlin Shereff Friedman, LLP
303 Second Street, South Tower 3000 K Street, NW Suite 300

San Francisco, CA 94108 Washington, DC 20009

415/403-4003 (Tel.) 202/424-7500 (Tel.)

415/403-4004 (Fax) 202/424-7643 (Fax)

Dated: November 8, 1999.
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